EQUALITY BILL

Initial Parliamentary Briefing
From the Department for Christian Responsibility and Citizenship,
Catholic Bishops’ Conference of England and Wales

Introduction and Summary

The key moral principle underlying this Bill is one that the Catholic Church profoundly shares, namely the innate dignity of every person, and the desire to combat unjust discrimination.  The basis of the Church’s approach to this question is well expressed in a key document of the second Vatican Council in these terms: 'All human beings are endowed with a rational soul and are created in God's image; they have the same nature and origin and, being redeemed by Christ, they enjoy the same divine calling and destiny... forms of social or cultural discrimination in basic personal rights on the grounds of sex, race, colour, social conditions, language or religion, must be curbed and eradicated as incompatible with God's design.' (Gaudium et Spes, 29).

As a means of giving  effect to and promoting this aim there is much in this legislation that can be welcomed. If it succeeds in simplifying and consolidating existing law, without creating additional burdens, especially on smaller organisations and charities,  that is all to the good. And  if extending a single Equality Duty to embrace religion and belief results in a more productive framework for engagement between faith communities and public authorities, that too will be welcome.  

There are, however, also some serious difficulties which Parliament needs to address if this legislation is to work, and in particular if it is to provide clarity on how problems should be resolved when different rights overlap or conflict.   

We believe in particular that there is inadequate provision made for the rights of religious believers and religious organisations to act in accordance with their own ethos. 

We are still studying the detail of the Bill,  but at this stage would draw your attention to the following specific practical issues of concern:

1. Employment exceptions for the purposes of religion (Cl. 36; Sch. 9) have been narrowed

2. The subjective definition of harassment, applied to religion or belief, may lead to tendentious claims against religious employers

3. There is a major lack of clarity on the  Public Sector Duty (cl. 143 et seq.) 

4. The Bill creates competing rights with no indication of how problems should be resolved

5. There is a danger of risk-averse authorities limiting religious freedom and practice.
As regards Catholic schools, we note and welcome the provision of exceptions relating to schools with a religious character in  Schedule 11 but we are also concerned to ensure that other provisions in the Bill do not inhibit their freedom.

Detailed Comments

1. Employment Exceptions

Cl. 36 bans discrimination in employment. Sch. 9 provides for an exception where the protected characteristic is an ‘occupational requirement’. Sch. 9 para. 2 applies the exception to religious requirements relating to sex, marriage, sexual orientation etc., but only (2(8)(a)&(b)) where the role is that of a religious minister or equivalent. Explanatory note 747 states that while the exception would apply to a requirement that a Catholic priest be a man, it would not apply to a requirement that a church youth worker or accountant be heterosexual.

Commentary:
This is a narrowing of the present provision
 which applies the exception to employment for religious purposes without qualification. There is a fundamental difference between a person who provides a technical service such as accountancy and a person who provides a pastoral function such as a youth worker, or who has a representative function.. A religious organisation must be able to exclude from such roles applicants whose lives are manifestly in conflict with the ethos of the organisation they represent. 

The exception should be restored to employment for the purposes of organised religion, or failing that the definition should be expanded to include pastoral roles and any representative role.

2. Harassment

Cl. 24 (1 & 2) defines harassment as ‘unwanted conduct …with the purpose or effect of violating a person’s dignity, or of creating an intimidating, hostile, degrading, humiliating or offensive environment’. Determination of whether this has occurred depends on ‘the perception’ of the person offended, the circumstances, and a test of reasonableness. Harassment in relation to relgion or belied is disapplied in respect of goods and services (cl.27) and of premises (cl. 31) but does apply in respect of employment (cl. 36).

Commentary:
A Catholic care home may employ a cleaner. Quite properly being a Catholic could not be a genuine occupational requirement under Sch. 9 3(a) for cleaning the premises. An atheist or a Muslim cleaner could find that the presence of crucifixes in the home created an environment that he (subjectively) deemed ‘offensive’. Under cl. 130 the burden of proof is reversed in relation to any proceeding under the Act: it would be impossible for the home in this case to defend itself against a charge of harassment. 

3. Public Sector Duty

Cl. 143 requires a public authority, or a body exercising public functions, to have due regard to the need (a) to eliminate discrimination, harassment etc; (b) to advance equality of opportunity; and (c) to foster good relations, in the exercise of its functions. In the latter it is particularly directed to the need to ‘tackle prejudice and promote understanding’ (cl. 143 (4)).

Cl. 147 creates a power to impose specific duties in support of this and cl.149 (2) includes procurement within the ambit of that power.  Sch. 19 lists a broad range of public authorities; bodies exercising public functions are defined in relation to the Human Rights Act 1998 (‘any person certain of whose functions are functions of a public nature’).

Commentary:
The scope of this provision is extremely broad. Secondary legislation will set out any specific duties, but this will follow a consultation exercise which has yet even to begin. Beyond that, it will be up to public authorities to interpret this provision as they see fit. The explanatory note (472) gives the example of a local authority introducing measures ‘to facilitate understanding and conciliation between Sunni and Shi’a Muslims’. To suggest that a local authority  would have the knowledge and skills to act as a conciliator between different religious traditions is alarming both in itself and in the breadth of the potential activities which this provision is apparently intended to permit.

A wide ranging duty of this nature – extending in an unspecified way into procurement - cannot be supported until and unless the Government is able to set out much more clearly what duties it envisages specifying. A requirement to support the principle, before consultation has even begun on what it would entail, is not acceptable.

4.   Competing rights

The Bill creates the circumstances where different protected characteristics may both claim the protection of the law in relation to the same incident. 

Commentary:
Immediately obvious examples of the scope for problems are:

· Is a transport authority at fault under cl 143 (4) (a)  for allowing British Humanist Association advertisements saying ‘There is probably no God …’ and offending religious believers, or would it be at fault for refusing the advertisements and offending Humanists? In either case it could be argued that it has failed to have regard to the need to tackle prejudice.

· Would a fire authority be failing to tackle prejudice against homosexuality if it allows Catholic staff not to take part in an event in support of homosexual rights; or would it be failing to tackle prejudice against religious belief if it insisted on them taking part?

The Bill provides no indication at all as to how these issues should be resolved. It is an abdication of legislative responsibility to create obvious problems on a wide scale and give no indication of how employers, employees or the courts should address them. It creates uncertainty for responsible authorities as well as the scope for tendentious claims by any group wishing to promote its own agenda by seeking leave for judicial review. The likely result is not to ‘foster good relations’ (cl. 143 (1)(c)) but to damage them.

5.   Risk-averse authorities

Given the lack of clarity about key elements, the wide scope of organisations affected, and highly active lobby groups, there is a real risk that guidance and practice at the working level will be to ‘play safe’ and avoid anything which might be objected to  – whether or not it would be contrary to the Act. Under existing legislation we have seen newspaper reports of local authorities asking for Christmas lights to be removed from domestic properties on the spurious grounds that they might offend Muslim neighbours, and of authorities who remove the word Christmas in the interests of cultural sensitivity (to everyone except Christians). If  the Bill in enacted in its present form, it is likely that this ‘chilling’ effect on the public expression and practice of religious belief will be extended as public authorities try to limit their exposure to possible judicial review. 
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� The Employment Equality (Sexual Orientation) Regulations 2003, section 7(3)





