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1. The Law Commission’s consultation is limited in scope.  Nonetheless, the issues raised have profound implications for the future of society as they envisage legislation which, at least in some of the options canvassed, would fundamentally change the legal basis of family life in this country.

2. Families are the basic communities which form and sustain society, and the institution of marriage is at the heart of healthy and stable family life. In comparison with cohabiting relationships the evidence is clear that marriage provides the best environment for family stability and the upbringing of children. It is manifestly in the interests of the common good for public policy to support the institution of marriage, and to guard against the elevation or creation of a new legal status for cohabitation alongside marriage. To do so would send a powerful signal that the state had no interest in the institution of marriage, or that it was just one option for family life and the upbringing of children.   

3. The background to the Law Commission consultation is the experience of the courts in dealing with financial hardship when cohabiting relationships break down, and the likely increase in such cases given the increasing numbers of couples who are cohabiting.  In considering this there are two guiding moral principles: 

· The duty on the state to promote, uphold and safeguard marriage as the basis of family life, the best and most stable environment for bringing up children, and 

· The duty to remedy manifest injustice and alleviate unacceptable hardship or vulnerability to the extent that it merits the protection of the law

4. Given the rise in the number of cohabiting couples in recent years, and the increasingly fragile state of family life in our society, there will no doubt be a range of strongly held views within faith communities as within society at large about how best to strike the balance between these two principles in the interests of the common good of society - it is a matter of prudential judgement. 

5. Society needs to reflect on the proper ambit of the state’s involvement. We are all vulnerable in one way or another,  and it is important to consider the due limits on where the State can and should be expected to intervene  – is the State to get involved in all aspects of personal life when things go wrong?  

6. Cohabiting relationships come in all shapes and sizes.  Whilst it is clear that there are more cohabiting couples it is also the case that for many it is a transient phenomenon.  There is also a widespread belief among cohabiting couples that there is a current legal institution called “common law marriage” which confers rights on them.  There are no such rights, as the Law Commission point out.   We believe the government can and should do much more to expose the myth of “common law” marriage and to promote, for heterosexual couples, the remedy for this lack of rights that already exists, namely marriage. We do not believe that any legal status or entitlements should be given to cohabiting couples per se.  

7. The Law Commission explores the very wide range of possible situations that can arise in which issues of hardship and vulnerability come to the fore when cohabiting relationships break down. The paper canvasses a range of possible arrangements to alleviate some of them.  

8. An important distinction needs to be made between creating a new legal status of cohabitation with attendant rights and entitlements, and the much more limited reform simply to give a wider discretion to the courts than presently exists to make arrangements, on a case by case basis and only in exceptional situations, where there is genuine evidence of manifest or substantial injustice resulting from the breakdown of a cohabiting relationship.  Such a reform would not confer any legal status on the relationship per se, but allow the courts a less fettered degree of freedom than they presently enjoy. 

9. We are strongly of the view that if there is to be any change at all to the law it should be of this more limited kind and not equivalent to those available to married couples when they divorce.  The real remedy for those who cohabit and are concerned about their rights is to get married.  Couples who cohabit and deliberately choose not to marry forgo the responsibilities and obligations - and also the legal benefits of marriage. 

10. The Law Commission considers also the question whether any scheme of relief, however narrowly drawn, should be one which couples can  ‘opt-into’ or would have to opt-out of.  In our view an opt-in scheme would be highly undesirable as it would effectively create a new legal form of relationship. Moreover, economically vulnerable individuals who did not opt-in would not get protection. The very couples most likely to need it would probably not opt in for much the same reasons as they have not chosen to get married.  

11. Nor, in our view, should there be an ‘opt-out’.  A limited discretionary power should be given to the court to consider the case of any cohabiting couple, the break-up of whose relationship had led, prima facie, to a manifest or substantial injustice.  The court should be able to determine for itself the nature of the relationship - perhaps with the aid of a checklist as the Department for Work and Pensions does now for social security purposes.  There should be no automatic entitlement. Any relief should only be granted where in the view of the court it would be manifestly unfair not to do so. And the relief available should be restricted as the Law Commission proposes to a consideration of economic advantage and disadvantage resulting from the relationship. It should not be equivalent to the relief available on divorce.  It should, however, be capable of taking account of the welfare of any children of the cohabiting couple in assessing the financial needs of their primary carer on separation.  

12. In our view the arguments in favour of extending any wider judicial discretion beyond such cases are unpersuasive, and there are grave risks that doing so would de facto establish in law a new legal relationship of cohabitation per se.   A man and a woman who are simply co-habiting have the very clear option to marry and consequently enjoy the benefits of being married.   The gradual erosion of tax and other benefits has already led to a downgrading of the institution of marriage, and to provide the existing and fewer financial and testamentary benefits, for example, to those living outside a marital relationship would undoubtedly lead to a further undermining of the “institution” of marriage.   It would lead inevitably to the question: “Why marry at all?”
13. We do not believe any legal changes should be made which serve to create legal rights for cohabiting couples per se. We urge the government to do much more to expose the myth of “common law” marriage and find new and imaginative ways of promoting the institution of marriage. Especially important is the need for a “joined- up” approach to ensure couples, young people and parents have universal access to relationship skills education, particularly after life-changing events such as the birth of a child. We believe that being happily married is something that the majority of young people today still aspire to.  It is vital to the common good of our society that we create and sustain a legal framework that supports and encourages them.
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