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Incitement to Racial and Religious Hatred

On 9 June 2005, the Government published the Racial and Religious Hatred Bill which  makes incitement to religious hatred an offence alongside incitement to racial hatred under the Public Order Act 1986.  

Earlier attempts to pass this legislation have prompted considerable public debate, and this paper gives some background information which readers may find relevant to that debate, including:

· the international context in which a number of countries have enacted similar legislation,

· the development of incitement legislation in the UK,

· proposed legislation on incitement to religious hatred,

· community cohesion and the activities of extremist organisations,

· opinions in the Christian community,

· arguments for and against. 

Incitement to hatred – the international context

The International Convention on the Elimination of All Forms of Racial Discrimination (ICERD)  was one of the first Human Rights treaties to be adopted by the United Nations in 1965.  Article 4 of the Convention requires that signatories:

shall declare an offence punishable by law all dissemination of ideas based on racial superiority or hatred, incitement to racial discrimination, as well as all acts of violence or incitement to such acts against any race or group of persons of another colour or ethnic origin, and also the provision of any assistance to racist activities, including the financing thereof; (Article 4a)

shall declare illegal and prohibit organisations, and also organised and all other propaganda activities, which promote and incite racial discrimination, and shall recognise participation in such organisations and activities as an offence punishable by law;   (Article 4b)

More than 156 countries (four fifths of the membership of the UN) have ratified the Convention, including the UK, USA, Australia, Ireland and Canada.  

· The United Kingdom signed the Convention on 6 April 1969.  The UK qualified its ratification of the Convention with an interpretative statement to the effect that Article 4a had to be read alongside the principles embodied in the Universal Declaration of Human Rights (especially the rights to freedom of opinion, expression, peaceful assembly and association).  The UK had already passed an incitement provision in the Race Relations Act 1965 and later strengthened this in the Public Order Act 1987.  

· The United States made a similar and stronger reservation in ratifying the Convention because of the importance of the first amendment to the US Constitution (free speech).  Nonetheless, a number of laws relating to hate crime have been passed over the years.  For instance, in 1968 Congress passed a hate crimes prevention law (Title 18 USC 245) which covers violent crimes resulting in serious bodily injury motivated by race, colour, national origin or religion.  The Hate Crimes Statistics Act 1990 requires the Justice Department to collect statistics on hate crimes.  The Violent Crime Control and Law Enforcement Act 1994 provides for longer sentences for hate crimes which are motivated by race, colour, religion, national origin, ethnicity, gender, disability or sexual orientation.  The Hate Crimes Prevention Act (1999)  enhanced Federal enforcement of hate crimes.  In addition a considerable number of States have hate crimes legislation in force.  Nonetheless, the conflict with constitutional freedom of speech is real and some state laws have been declared unconstitutional.     

· Australia expressed its intention to implement the terms of Article 4 at the ‘first suitable moment’.  The Racial Hatred Act 1995 makes unlawful  public acts which are reasonably likely in all the circumstances to offend, insult, humiliate or intimidate another person or a group of people where the act is done because of race, colour or national or ethnic origin. The Queensland Anti-Discrimination Act 1991 prohibits vilification on the grounds of race or religion.  In New South Wales, under the Anti Discrimination Act 1977, the province has pursued a conciliation model in approaching hate crime.  Most complaints received by the New South Wales Anti-Discrimination Board are dealt with by conciliation.  The Province has also extended its anti-discrimination law to cover vilification of homosexuals.  In Victoria, the provincial government passed a Racial & Religious Tolerance Act in 2002, and under this act the Islamic Council of Victoria (December 2004) recently won a case against two evangelical Christian pastors for remarks made during a conference in 2002.  

· Ireland signed the ICERD in 1968 and it was ratified in 1998 following passage of the Employment Equality Act 1998 and the Equal Status Act 2000.  Meanwhile, Ireland had passed the Prohibition of Incitement to Hatred Act 1989 which makes it an offence to incite hatred against any group of persons because of their race, colour, nationality, religion, ethnic or national origins, or membership of the Traveller Community. 

· Northern Ireland passed the Prevention of Incitement to Hatred Act (Northern Ireland) 1970 which prohibits incitement to hatred on the grounds of religious belief, colour, race or ethnic or national origins.  The law was strengthened by the Public Order (Northern Ireland) Order 1987 which prohibits the stirring up of fear or hatred on the grounds of  religious belief, colour, race, nationality (including citizenship) or ethnic or national origins.  

· In Scotland, the Working Group on Hate Crime was convened by the Scottish Executive in June 2003.  The establishment of the Working Group followed the introduction of a statutory religious hatred aggravation in the Criminal Justice (Scotland) Act 2003.   The Working Group concluded that the Scottish Executive should introduce a similar aggravation for crimes based on sexual orientation, transgender identity or disability.    

· In 1985, Canada enacted legislation (Criminal Code, 1985, Section 319, 2) which makes it an offence for anyone other than in private conversation to wilfully promote hatred against an identifiable group.  More recently, in the province of British Columbia, the Human Rights Amendment Act 1993 prohibits the publication of material which exposes a person or group to hatred or contempt because of their: race, colour, ancestry, place of origin, religion, marital status, family status, physical or mental disability, sex, sexual orientation or age.  Despite the reach of Canada’s anti hate legislation, opinion in the country and in its courts remains divided about the balance to be struck between prohibition of hate crime and freedom of speech.     

The selective examples given above make it clear that there is a continuing debate over conflicting principles (viz prohibiting incitement and free speech).  They also suggest that some countries are beginning to see incitement in the wider context of hate crimes against 

a range of groups (eg ethnic minorities, religious groups, homosexuals, travellers, etc).  It is quite possible that in the long term the UK government will move in this direction.  

Legislation on incitement in the UK

Legislation against incitement is distinct from but related to legislation against discrimination.  In the UK legislation prohibiting discrimination on the grounds of race, sex and disability  has been in force for some time.  Similar non-discrimination legislation  is now being enacted in the areas of religion, sexual orientation and age.  

It seems likely that the government will eventually bring these disparate laws together into a Single Equalities Act covering discrimination on the grounds of race, sex, disability, religion, sexual orientation and age.  A similar development can be discerned in the area of legislation against hate crimes.  Incitement to racial hatred was made illegal under the Race Relations Act 1965.  Twenty years later, the law on incitement to racial hatred was strengthened and incorporated into the Public Order Act 1986 (sections 17 – 23).  

Court decisions over the years, however, have made it clear that, while Jewish people and Sikhs are protected by race relations and racial hatred legislation, Muslims are not protected (as they are not considered to be an ethnic group under the law).   As Muslims, especially since 11 September 2001, have been especially vulnerable to hate crimes, this is seen as a serious anomaly in the law.   

New legislation on incitement to religious hatred

The Government has, therefore, been persuaded that new legislation is needed against incitement to religious hatred.  The Bill amends the Public Order Act 1986 by simply adding religious hatred  to existing offences of  incitement to racial hatred.     

The Public Order Act 1986 (as amended by this Bill) prohibits the use of threatening, abusive or insulting words or behaviour or the display of written material which is intended to stir up racial or religious hatred or is likely to stir up such hatred.  It  specifically mention: publishing or distributing written material, the public performance of a play, distributing or playing a recording, broadcasting and the possession of inflammatory material.

While many in society would support the government’s intention to protect the Muslim community and other religious communities against hate crime, there is considerable concern that the law will curtail legitimate free speech.

The government has already given some public reassurances.  On 7 December 2004, the Home Secretary made a statement (as a matter of public record) reiterating the government’s commitment to the preservation of free speech and freedom of religion.  

Any new provisions will operate alongside the rights guaranteed in the European Convention for Human Rights and the Human Rights Act.   In addition all prosecutions will require the consent of the Attorney General, which will prevent the law being misused through private prosecutions. 

Community cohesion – preventing the activity of extremist organisations

A new law on incitement to religious hatred is seen as potentially helpful in curbing those organisations dedicated to dividing one part of the community from another. 

A report by the Home Office Community Cohesion Unit (2002), commenting on the 2001 disturbances in northern towns, pointed to the role of  this legislation in preventing disorder arising from the activities of far right organisations.  New legislation, they said:

…will make incitement to religious hatred an offence, tackling a loophole which had been widely seen as enabling extremist organisations to target the Muslim community in ways that racial hatred legislation would not tolerate for Jews. (3.66) 

A press release from the Association of Chief Police Officers (ACPO) on 7 July 2004  reinforced this.  The press release indicated ACPO support in principle for a new law to combat incitement to religious hatred.   An ACPO spokesperson on faith community issues said:

It is important that people of all faiths, and of none, are free to worship and  express political views within the law.  But we believe it is possible to legislate in a way that respects those vital freedoms while preventing extremists and racists of all types from disrupting and destabilising our society.     

The Churches – different views

Without seeking to bind individual Catholics, senior members of the Bishops Conference have supported past attempts to legislate against incitement, while acknowledging the need for adequate safeguards.  Nonetheless, even those who agree in principle may make different prudential judgments about the wisdom of  such legislation.  It is not surprising, therefore, that the Catholic community in England & Wales mirrors the wider community in the diversity of opinions about this issue.  The wider Christian community is also divided, and it there are Church of England Bishops on both sides of the debate.  

The Government and those who support the legislation are not alone.  A number of countries have felt the need to develop legislation against hate crime.  Hate turns tolerance of difference into conflict.  It undermines public order and leads to the oppression of the vulnerable.  The two most invidious examples in our time are anti-semitism and Islamaphobia, but there are numerous examples and many victims.   

There is some consensus in support of current legislation against incitement to racial hatred.  However, this legislation while protecting Jewish people against anti-semitism, leaves the Muslim community unprotected in the face of Islamaphobia.  It also leaves other religious communities unprotected in the face of religious hatred.  

Religion, like ethnicity, is for many people the foundation of personal and group identity and fundamentally shapes their lives and relationships.  It is right in principle, and implied in the basic right to practice religion (Human Rights Act, articles 9 and 13) that individuals and groups should be able to live their religious lives in peace and security.  

Freedom of speech is also a basic human right and important to a democratic society.  However, it is not an absolute right, and does not absolve us from the obligation to be responsible in our public speech.  Moreover, the proposed legislation has many safeguards and we can have some confidence that it will not be misused to curb genuine free speech.     

On the other hand, those who oppose the law have serious arguments that should not be quickly dismissed.  The proposed legislation is by its very nature  attempting to draw a difficult line, and it will not be easy for people to make a clear distinction between offensive speech and incitement, or between attacks on beliefs and attacks on the people who hold those beliefs.  

Admittedly, the safeguards built into the legislation make it unlikely that it will be misused.  It is much more likely, however, that it could leave people with considerable uncertainty about what constitutes incitement and thus have a self-imposed, chilling effect on free speech.  People will have to take legal advice or risk prosecution if they tread near to the line.  

There is, also, a question as to whether this new legislation is needed, given that there are already laws against breaches of the peace, libel, obscenity, harassment, religious discrimination and assault.  If further legislation is needed it may be that a narrower amendment to race hatred laws would suffice.  

Finally, there is always the danger of unintended consequences.  The law which is intended to improve community relations could have the effect of further undermining social cohesion.  Some of us who value our faith strongly can be too easily offended by what others say about our beliefs.  With such legislation in place, there could be unreasonable demands for enforcement which, though resisted by the attorney general, could inflame hatred between groups holding opposing beliefs. 

A prudential judgment

From a moral point of view, actions which incite people to religious hatred are wrong, and the aim behind the government’s current legislative proposal is laudable.  The more difficult question is how any new law should best be framed in order for it to be effective, and in such a way that it does not unduly restrict legitimate and even robust freedom of expression.  

Whether the bill currently before Parliament succeeds in this is a matter of prudential judgment, and quite legitimately there are a range of strongly held views on this among Catholics as much as in society at large.

It is important that Parliament and the Government should listen carefully to the objections to the Bill, and weigh all the arguments and concerns that are being expressed.  Catholics groups and individuals are encouraged to participate fully in this debate. 

An opportunity to take a fresh look at difficult issues

With this new Bill, we all have an opportunity to look again at these pros and cons.  Both those who have supported legislation and those who have opposed it in the past should take the opportunity to step back and look again.  Some important questions must be addressed, including the following:

· What is the appropriate balance between legislation and other measures to foster community cohesion.

· What further legislation is needed to protect specific vulnerable groups (eg the Muslim community)

· How might such legislation be drafted or amended to ensure that it is as clear as possible and includes appropriate safeguards?

· Is there an argument that we need a broader, more inclusive law on hate crimes which would cover a wider range of vulnerable groups (eg in the context of a new single equalities act)?

The Parliament Act should not be used prematurely to foreclose legitimate exploration of such questions. 

Contact:  Richard Zipfel, Department for Christian Responsibility & Citizenship, Catholic Bishops Conference, 39 Eccleston Square, London SW1V 1BX (020 7901 4831)

zipfelr@cbcew.org.uk
