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CRC SUMMARY BRIEFING OF THE EQUALITY BILL

The Equality Bill, published on 18 May 2005 (in the House of Lords) provides for the establishment of a new Commission for Equality and Human Rights and the dissolution of the Commission for Racial Equality, the Equal Opportunities Commission and the Disability Rights Commission.  It also:

· makes new provisions relating to religious discrimination and harassment in the provision of goods, facilities and services and in the management and disposal of premises; 

· imposes on public bodies a new duty to promote equality between men and women. 

Part I.
Commission for Equality & Human Rights

The new Commission for Equality & Human Rights is established with a view to creating a society in which people’s ability to achieve their potential is not limited by prejudice or discrimination and in which the dignity of each individual is respected, individual human rights are protected, all have an equal opportunity to participate in society and there is mutual respect between communities.

The Commission’s duties include the promotion of awareness, understanding, good practice and equal opportunity and the enforcement of the law.  The Commission will work to eliminate discrimination and harassment and promote good relations in the areas of: race, gender (including gender reassignment), disability, religion or belief, sexual orientation and age.

The Commission will also monitor the effectiveness of the law and make proposals to government.  It will consult widely and produce a strategic plan which will be reviewed within three years.  It will also propose objectives and indicators to measure progress and monitor that progress.  It will report to Parliament every three years.

The Commission will have the power to publish, conduct research, provide education and training, give advice and guidance, issue codes of practice, conduct inquiries and investigations, issue notices of unlawful acts, enter into binding agreements, apply for injunctions or court orders, bring legal proceedings, make complaints to an employment tribunal, provide conciliation services, assist or become party to legal proceedings, give notice to require compliance with public sector duties and make grants.

The existing Commissions (race, gender and disability) are to be dissolved by an order of the Secretary of State not later than March 2009.  There will be a transition period during which the old Commissions will continue to operate and the new Commission will begin to operate.

Schedule 1 of the Bill establishes a Constitution for the new Commission on Equality and Human Rights.  The Secretary of State will appoint 10-15 Commissioners who together have experience of the areas dealt with by the Commission.  At least one Commissioner is to be a disabled person and at least one each from Scotland and Wales.  The Secretary of State will appoint one of the Commissioners as Chairman and one or more as Deputy Chairman.  The Commission will regulate its own proceedings and appoint a Chief Executive (with approval of the Secretary of State) and staff.

The Commission will establish a Disability Committee, with 7-9 members (at least half being persons with experience of a disability).  A Scotland Committee and a Wales Committee will be established to advise about activities in Scotland and Wales.

The Secretary of State will pay to the Commission funds which he feels are appropriate for carrying out is functions.

Part II.
Discrimination on the grounds of religion or belief

Part 2 of the Bill prohibits discrimination and harassment on the grounds of religion or belief in the provision of goods, facilities or services and in the management and disposal of premises.  Public authorities are explicitly prohibited from discrimination and harassment.  Part II also makes it unlawful for a person to operate a practice which results in unlawful discrimination or harassment on the grounds of religion or belief.  Discriminatory advertising or inducing another to discrimination or harassment on the grounds of religion or belief are also prohibited.

The definition of harassment in this part of the Bill draws on the European definition rather than the definition contained in the Protection from Harassment Act 1997.  Some have questioned the appropriateness of this.

There are numerous exceptions mentioned in this part of the Bill.  These include exceptions which allow organisations with a religious purpose to restrict membership, participation and the provision of goods, facilities, services and premises.  This part of the Bill is of particular concern to Churches and Faith Communities.  The prohibition of discrimination on the grounds of religion (in the provision of goods, facilities, services and premises) would make many of our activities illegal if the Bill did not also include generous exceptions.

Part II of the Bill includes exceptions for:

· foundation or voluntary schools with a religious character and independent schools with a religious ethos, Section 52 (1) (a) and (b) 

· organisations relating to religion and belief in so far as any restrictions are necessary or expedient having regard to the purposes of the organisation or to avoid causing offence to persons of that religion, Section 59

· charities relating to religion or belief if their actions are necessary or expedient in pursuance of a charitable instrument, Section 60

· faith schools and educational institutions where the restrictions are necessary or expedient having regard to the purpose of the institution or to avoid causing offence, Section 61

· meeting special needs for education, training or welfare of persons of a religion or belief, Section 62

Part III.
Sex discrimination: Public Authorities

Part 3 of the Bill amends the Sex Discrimination Act 1975 to prohibit public authorities from discriminating.  It allows provision of separate services for men and women under certain conditions.

The Bill also imposes on public authorities a general statutory duty to eliminate discrimination and to promote equal opportunity between men and women.  The Bill allows the Secretary of State to pass an order imposing specific duties on a person in a public authority to whom the general duty applies.

Since the passage of The Human Rights Act 1998, a series of statutes dealing with equality and human rights have imposed legal obligations on ‘public authorities’:

This definition of a ‘public authority’ was one of the issues raised in the Court of Appeal case of Donoghue v Poplar Housing (27 April 2001).  One of the specific questions in that case was whether a Housing Association is a public body.  In a complex judgment the court held that just because a private body such as a housing association performs an activity that a local authority would otherwise be under a duty to carry out ‘cannot mean that such performance is necessarily a public function’.  The court’s judgment indicates that no clear line can be drawn between public and private bodies and functions.  Each judgment is one of fact and degree.

This case has led to moves by some to clarify the law and extend the obligations imposed on public authorities in order to ensure that they include an appropriate range of bodies and services (e.g. private and voluntary sector providers of public services) in those situations where they are using public funds to perform a public service.

Questions for further discussion

In consultation with the Catholic Education Service (CES) and the Church of England in particular, staff at the Department for Christian Responsibility and Citizenship have been studying the Bill and invite comment from Catholic bodies about any concerns they may have relating to the Bill.  The following are some of the questions which may need to be addressed:

· Will the new Commission as outlined in the Bill serve the purposes proposed in the Bill and help to create an inclusive society?

· Are the exceptions to religious discrimination provisions in Part II adequate to allow religious groups the freedoms guaranteed under the Human Rights Act (article 9 and 13)?

· Is the definition of harassment in the Bill appropriate? 

· Is the exemption for foundation and voluntary schools too broad (e.g. in exempting them from both the religious discrimination and harassment provisions of the Bill?

· Are any proposed amendments relating to public authorities reasonable and what effect will they have on Catholic agencies which take public funds to offer public services (e.g. Child Care Agencies)?

· Are there other concerns that need to be raised before the Bill becomes law?

For more information, please contact:

Richard Zipfel, Policy Adviser, Department for Christian Responsibility and Citizenship, on 020 7901 4831 or email zipfelr@cbcew.org.uk
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