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ARCHBISHOP PETER SMITH AND PROFESSOR JOHN FINNIS

ON THE REPORT STAGE OF THE MENTAL CAPACITY BILL

Introduction and Summary

1. The government has engaged in a genuine dialogue, and has already made significant and welcome changes to the draft Bill.  In particular it introduced an important new declaratory clause (clause 58) making clear that the Bill does not change the law on murder, manslaughter or assisted suicide.  Welcome improvements were also made to the clauses on advance decisions.
2. Our view is that although with Clause 58 the Bill cannot correctly be described as introducing a permission for euthanasia which would have to be opposed for this reason, nonetheless the Bill still has two serious and remediable weaknesses and unless these are addressed it could still unintentionally become a vehicle for euthanasia by the omission or withdrawal of medical treatment.
3. The two weaknesses are:

(a) the checklist of factors for identifying “best interests” – the foundation of the Bill’s approach to the treatment of people with mental incapacity – is too subjective.  There needs to be clarity that a person’s interest in life and health must always be taken fully into account.

(b) clause 58, intended to meet the concerns many have expressed about bringing in euthanasia by the back door, does not fully close the door.  More is needed to cover the situation where a decision maker, especially a proxy, may intend to bring about a person’s death by refusing to allow that person to be treated when otherwise their life could and would properly be sustained.
4. As regards the key relevant report stage amendments put down, our view is that :

(a) the government amendments (Nos. 4 and 5) intended to add objectivity to the determining of best interests are welcome but do not of themselves meet the point;

(b) the amendment (No. 2) put down by Mr Howarth and supported by the government on the assessment of best interests when life sustaining treatment is in question, though well intentioned to meet the concerns expressed, as drafted does not do so, and even makes the situation worse;
(c) it is essential to close the gap in the Bill, ideally by including a provision along the lines of that proposed by Mr Duncan-Smith, Mr Dobbin and others (New Clause 1) making clear that the Bill does not authorize decisions made with a purpose of bringing about the death of a person about whose welfare the decision is made.  As drafted, this amendment does not reverse the decision in the Bland case or affect the role of the Court in similar cases, nor would it pressure doctors to over-treat when a person is dying.  It simply closes off an extension of Bland-type decisions by proxy decision makers acting with a purpose of bringing about a person’s death.
The moral principles: when is it right to withdraw or withhold treatment?

It is both moral and legal to withhold treatment when it is judged that the treatment, even if necessary to sustain a patient’s life, is not in the patient’s best interests because, given the patient’s condition, the burdens it imposes are excessive compared with the benefits it offers. 

· It is not true that life must be sustained at all costs.  Striving to keep someone alive can in certain circumstances be unreasonable and “vitalist”.

· Someone with burdensome illness or debility can legitimately wish for the relief that in certain conditions will occur only with death.

· One can legitimately choose to forgo or withhold treatment because its burdensomeness is disproportionate to any likely benefit from it.  One can do so even though one is sure that without it death will come soon, or come sooner.
· Such choices can and must be firmly distinguished from choices made with a purpose of bringing about death by withholding treatment.  The difference, though subtle to formulate and often difficult to detect from the outside, is of vast importance morally and socially.

· The opposition of Christians and many others to suicide and euthanasia depends on that distinction and is not “vitalist”. 

It remains true that life – the very existence of the person as such – is always in the person’s interests.  That is why, despite appearances and some natural feelings, it is never truly loving to set out intentionally to end someone’s life, whether by positive action or deliberate omission.  This is true even when a patient’s condition and prospects are such that it is loving and reasonable to cease creating the burdens involved in continuance of life-sustaining treatments.

Detailed comments on the key amendments

(a) Lammy/Winterton amendments number 4 and number 5
We have greatly valued the dialogue in which the Government has engaged.  It has helped generate clause 58
 and other welcome improvements to the Bill.  We welcome these amendments which make a useful step towards reducing the subjectivity and potential arbitrariness inherent in the Bill’s approach to determining best interests.

(b) Amendment 2 Howarth/Browning/Pugh
These amendments state:

Page 3, line 3, clause 4, at end insert:

( ) He must, where the determination relates to life-sustaining treatment, begin by assuming that it will be in that person’s best interests for his life to continue.’

Government amendment 2(a) Lammy/Winterton

Page 3 [Clause 4], As an Amendment to Amendment 2, in line 2, leave out ‘best’.

In the light of the essential distinctions we have recalled above, it becomes clear that this amendment (in either version) is a big step backwards.  We believe it is proposed in an effort to meet objections (such as ours) against the Bill’s excessively “subjective” approach to determining best interests.  But the proposed solution unintentionally makes things worse.
It makes things worse because it invites the wrong question to be asked, namely ‘Is it in this person’s best interests for their life to continue?’  This is exactly the wrong question, as it is an invitation  to start evaluating whether another person’s life is worth living or not worth living.  The right question to be asking is ‘Is it in this person’s best interests to be provided with this treatment?’  This immediately focuses attention on the worthwhileness of the treatment – whether it is unduly burdensome or futile – rather than the worthwhileness of the person’s life. 

So an acceptable amendment of cl. 4 could read instead:

( ) He must, where the determination relates to life-sustaining treatment, begin by assuming that it will be in the person’s best interests to be provided with that treatment.

As currently drafted, amendment 4 would strongly invite people to start evaluating whether another person’s life is worth living or not worth living: “it is not in his/her interests for his life to continue” = “he/she would be better off dead” – “and so we should do what we can to help him/her, by terminating his life by any lawful means, that is, by withholding life-sustaining treatment.”  That euthanasiast way of regarding people is what the amendment has the effect of encouraging.  It is a way of thinking which the law should never adopt or encourage.  Adoption of the amendment would prejudice the acceptability of the whole Bill by introducing into our statute law a profoundly mistaken way of thinking about human persons and their life and death.

(c) Duncan-Smith/Dobbin et al. amendment New Clause 1:

This amendment states: 

(1) Nothing in this Act permits, authorizes or gives validity to any decision made with a purpose of bringing about the death of the person about whose welfare the decision is made.
(2) The provisions of subsection (1) do not apply to—
(a) a decision that a life-sustaining treatment is not to be carried out or continued because it would be unreasonably burdensome to the person; or

(b) the power of the court to make such order concerning the continuance of life-sustaining treatment as it considers to be in the best interests of a person whom it has determined to be irreversibly unconscious.

This is necessary to remove from the Bill any implication that it gives legal force or support to decisions made precisely to end life.

If this amendment were adopted it would no longer be necessary or desirable to include anything in clause 4 about best interests in relation to life-sustaining treatment.  For “unreasonably burdensome” in sub-cl. 2(a) of this amendment means so burdensome that it is not in the patient’s best interests.

Without an amendment like New Clause 1, the Bill, though not itself introducing a permission for euthanasia could in effect still become a vehicle for euthanasia by the omission or withdrawal of medical treatment.  Applied to the novel power conferred on proxies and patients by this Bill, the recent judicial theory that it can sometimes be lawful to kill by withholding treatment for the specific purpose of killing will have the result that proxies can euthanize patients without running afoul of clause 58 –

· the doctor instructed by the proxy to cease providing life-sustaining treatment will normally be free from criminal or civil liability because the doctor’s purpose is not bring about death but to obey the law which through this Bill gives force to the proxy’s instruction;

· the proxy’s decision, even if made with an unlawful purpose, is arguably not the cause of the death.  The cause is the doctor’s withdrawal of life-sustaining treatment, and the connection between the proxy’s decision and the death is arguably severed by the doctor’s choice not to challenge the proxy’s decision and instruction in Court;

· even if the proxy’s decision is counted as a cause of the death, proxies (and their advisers) can reasonably think that a purpose precisely that the patient’s death be brought about by a deliberate course of omissions is a lawful purpose.  This is because a proxy who has determined that, perhaps because of the patient’s feelings and values, death would be in the patient’s best interests can lawfully have a purpose of bringing about the patient’s death and pursue that purpose, under the “omissions” doctrine introduced in 1993 by a majority of the House of Lords in Bland.
· In short, the doctor may have the actus reus but without mens rea, and the euthanasiast proxy may have the mens rea but without the actus reus.  And probably it will normally be impossible to prove that the proxy has any mens rea.

· Thus the Bill may, we fear, allow in effect a dangerous extension of Bland, putting into the hands of many people, in many circumstances, a power of bringing about death which, if acknowledged in Bland, is at least presently reserved solely to the courts and to be used in very narrow and relatively rare circumstances.  Many of those proxies will be loving and trustworthy.  Some will not be.

· New Clause 1 would give doctors a basis for standing up to a proxy who they think wants the patient dead in circumstances where the doctor judges that continuance of life-sustaining treatment is in the patient’s best interests.
  At the same time, the amendment explicitly removes pressure from doctors to provide treatment when they think that the treatment, though capable of fending off death, would nonetheless be unreasonably burdensome to the patient.

· Above all, New Clause 1 sends an essential message to every reader of the Bill.  The Government have constantly assured us that this is their message, too.  But they have failed to do all that is necessary to get it into the Bill.

· New Clause 1 does not tamper with the court’s existing (“Bland”) jurisdiction: see its sub-clause 2(b).  But it is vitally needed, to do what Parliament can to prevent proxies and others making a wholly undesirable inference from the Bill’s provisions, which would be a surely unintended but certainly dangerous consequence of the Bill’s otherwise desirable scheme.
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�	And people of faith can legitimately long for the heaven that God has promised only on the other side of death.


�	“58. For the avoidance of doubt, it is hereby declared that nothing in this Act is to be taken to affect the law relating to murder or manslaughter or the operation of section 2 of the Suicide Act 1961…”


�	The drafting assumes the adoption of Government amendment 37, Page 3, line 27 [Clause 4], at end insert — ‘(8A) “Life-sustaining treatment” means treatment which in the view of a person providing health care for the person concerned is necessary to sustain his life.’


�	Claims that this amendment is an attempt to “reverse Bland” are mistaken.  The purpose of sub-clause 2(b) is precisely to leave untouched the power of the court exercised in the Bland case.


�	Technically the instruction is a withholding of consent effective under clause 11(6) and (7).


�	If New Clause 1 is adopted, it will be desirable to extend cl. 26(3) to decisions by proxies as well as “advance decisions”.  Such an extension is a desirable protection for doctors and other carers even in the absence of New Clause 1.
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