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CBCEW BRIEFING NOTE ON THE GENDER RECOGNITION BILL

FROM A CATHOLIC PERSPECTIVE

1. This paper provides a brief overview of the Government’s proposals for the recognition of transsexual people, and then comments in the light of the Catholic Church’s moral teaching.  With the kind permission of the Church of England it draws on an earlier paper of theirs.  A number of the key issues of concern are shared by a number of Christian denominations.

What the Bill does

2. The Gender Recognition Bill allows transsexual people who have taken decisive steps to live fully and permanently in their acquired gender to gain legal recognition in that gender.
3. The legislation follows:
(a) the judgements of the European Court of Human Rights in Goodwin v UK that the UK had violated the rights of two transsexuals under the Convention for the Protection of Human Rights and Fundamental Freedoms.  At the heart of the issue was the lack of legal recognition in the UK of the gender re-assignment of post-operative transsexuals: and

(b) the decision of the House of Lords in Bellinger v Bellinger that the current UK law precluding marriage of a transsexual person in his or her acquired gender was incompatible with the Human Rights Act.

4. The Government’s Bill gives transsexual people full legal recognition of their acquired gender and (with some strictly limited exceptions e.g. relating to property rights) all the rights and responsibilities appropriate to that gender.  These will include the right to marry civilly in the acquired gender and to a birth certificate that recognises that gender but does not reveal that it has changed after birth. 

5. The legislation proposes to establish a Gender Recognition Panel to which an applicant may apply if they are living in their acquired gender or have been recognised as having changed gender in another country. 

6. It is proposed that recognition be granted if the applicant has or has had gender dysphoria, has lived for two years in the acquired gender and intends to continue to live in it.  Applications will need to be supported with prescribed legal and medical criteria reports from either a doctor or a psychologist specialising in gender dysphoria and another doctor (not necessarily a specialist) to the satisfaction of the Panel.  Recognition does not require evidence of surgery or indeed of any medical treatment.

7. A gender recognition certificate replacing a birth certificate will be issued to successful applicants, but if they remain in a marriage contracted under their previous gender only an interim certificate will be issued.  This does not change the legal gender of the person concerned, but makes it possible for that person or his or her spouse to apply within six months for a decree of nullity on the ground that the marriage has become voidable.  A full certificate would require annulment or dissolution of such a marriage (or the death of the spouse).  Once a full certificate has been granted the person’s gender becomes the acquired gender.  There will be strict limits on disclosing information about the change of gender once the certificate has been approved – but those confidentiality rules will not apply while a person is in the process of changing gender.

8. The Bill contains Order-making powers under which it will be possible for the Secretary of State to lay down exceptions, for example to the rules against disclosure.
What is Transsexualism?

9. With an issue of this kind, the church’s moral reflection proceeds from an understanding of the nature of the condition.  Transsexualism is described
 as a condition involving the following five criteria:

· sense of discomfort and inappropriateness about one’s anatomical sex

· wish to be rid of one’s own genitals and to live as a member of the other sex

· the disturbance has been continuous (not limited to periods of stress) for at least two years;

· absence of physical intersex or genetic abnormality; and 

· not caused by another mental disorder such as schizophrenia

10. There is at present only limited knowledge and understanding of the causes of transsexualism.  In particular, it is as yet unproven whether it has a physiological basis; rather research suggests it is psychological and sociological elements that are the key factors.  Transsexual persons  suffer from “gender dysphoria syndrome, that is, an anxiety, sometimes reaching suicidal depression, as the result of an obsessive feeling”
 that the opposite sex is their true sex.  But unlike hermaphrodites transsexual persons do not have physical ambiguities; their tension stems from believing that they ought to have bodies with sexual characteristics of the opposite sex from those they were born with.
A Catholic perspective

11. Transsexual people are fully entitled to help and support from the community, and as people suffering and in need have a special claim to help from the Christian community.  In their interests and the promotion of the common good of society, there is a natural response to ease their suffering by providing appropriate medical and psychological help and support, and for those who choose to do so, to ease their life in society when they choose to live permanently as a member of the opposite sex.  There is, however, a distinction between easing the social life of transsexual people so they can live as belonging to their acquired gender, and full legal recognition with the right to marry in that gender.  The Home Office report of an Interdepartmental Working Group on transsexual people in April 2000 discussed these two options at length.  Although it is clear that the recent court judgements have forced the UK government to act, and recognising too that we are dealing here with a relatively small number of people with an unusual condition, it must nonetheless be doubtful whether the radical step proposed by this Bill will serve the common good. 

12. From the perspective of Catholic teaching, marriage can only be between a man and a woman.  And in the present state of uncertain knowledge in which there is no clear biological basis for saying otherwise, the gender of a transsexual person is that which they have when they are born, and gender reassignment surgery must therefore be seen as morally questionable.  There is no convincing evidence that a gender can really be changed or acquired, much less chosen.  Furthermore, many Christians would hold on theological grounds that gender is given before birth and cannot be changed.  For both these reasons  those who receive gender recognition certificates from the state under this Bill would not be able to marry in a Catholic church in their acquired gender.  For the same reason, a transsexual person who came forward in their acquired gender for ordination to the Catholic priesthood would not be able to be ordained.
Specific issues in the Bill

13. The Bill provides in Schedule 4 Paragraph 3 a conscience clause safeguarding the integrity of those ministers of the Church of England or the Church in Wales who would otherwise have a legal obligation to solemnise the marriages of  their parishioners, and who in conscience do not feel they can solemnise the marriage of a person whose legal gender has been changed under the Bill to a person of the same birth gender.  So far as the Catholic church is concerned, the need does not arise as there is no obligation in civil law for a Catholic priest to solemnise a marriage.

14. An issue that arises for all the churches, however, it that of disclosure.  Under the Bill there is nothing preventing questions being asked about gender history as about previous marriages, kinship, residence etc (although the pastoral implications might be considerable).  But there is no obligation on a transsexual person to disclose, and no way for a member of the clergy to discover the change of gender from official records in the civil registration system.  This could place a member of the clergy in a very difficult position from the pastoral point of view if he or she suspected that an individual seeking marriage was transgendered and who, if that were the case, would have a conscientious objection to solemnising the marriage.  The Government should be pressed to provide, by order, for disclosure of information about a past gender reassignment, on request, to a member of the clergy who is being asked to marry a person concerned, or, failing that, for some other means of safeguarding the conscientious position of the clergy without compelling them to act in pastorally insensitive way towards both transgendered and non-transgendered people.  (The Church of England is continuing in discussion with the Government about this.) 
15. The Church of England has a number of other concerns.  In particular, it has also sought ‘conscience clauses’ to ensure that those who discriminate against a transgendered person on grounds of religious belief in relation to ordination or appointment to a post or office within the Church are not guilty of unlawful discrimination.  This too is of importance to other Christian Churches and other faith communities.  Any protection of this kind is likely to be embodied in separate legislation, but it is important to press the Government for a commitment regarding the regulations while the Bill is still before Parliament.  This issue again raises the further issue of disclosure of accurate information about the past history of a person seeking ordination or appointment, and here again the Church of England is still in discussion with the Government.
�	Diagnostic and statistical Manual of Mental Disorders (American Psychiatric Association 1994, 4th edition)


�	Ashley and O’Rourke Health care ethics (Georgetown 1994, 4th edition  p342)
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